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DETAILED ACTION 

• Receipt is acknowledged of applicants' amendment/remarl^s, wtiicti were filed on 26 
October 2006. 

• The amendment filed on 26 October 2006 has been entered. 

• Applicants' arguments have been considered but are moot in view of the new 
grounds of rejection. 

***** 
Claim Rejections - 35 USC § 102 

(b) the Invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

1. Claims 1, 2, 10, 11 and 28-31 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 6,861,571). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 {see claim 10); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient . 
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comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35 °C (see claim 10; col. 19, 
lines 54-67); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 10); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 54-67); 

• the petrolatum emollient of Instant claim 10 (see claim 14); 

• the mineral oil emollient of instant claim 1 1 (see claim 1 5); 

• the nonuniform manner of instant claim 28 (see col. 19, lines 54-67); 

• the macroscopic regions of instant claim 29 (see col. 20, line 25); 

• the microscopic regions of instant claim 30 (see col. 20, line 25); and 

• the stripes, droplets, dots, or mixtures thereof of instant claim 31 (see col. 20, 
lines 36-44). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
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stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kmpa v. 
Ro6/e, 187 F.2d 150, 152. 88 USPQ 478, 481 (CCPA 1951). Here, "feminine liygiene 
garment" is deemed an intended use of a structure. 

* 

2. Claims 1, 2, 8, 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 6,426,444). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 {see claim 9); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1, said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alky! ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
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agent has a melting point of at least about 35 °C {see claim 9; col. 19, 
lines 50-56); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 9); 

• the nonuniform manner of instant claim 2 {see col. 19, lines 50-56); 

• the lotion applied to the liquid pervious topsheet in the form of a plurality of 
stripes that are separated by a plurality of stripes having no lotion of instant 
claim 8 (see claim 9); 

• the petrolatum emollient of instant claim 10 (see claim 3); 

• the mineral oil emollient of instant claim 1 1 (see claim 4); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 50-56). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 

3. Claims 1, 2, 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 6,118,041). 
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Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of Immobilizing said 
emollient on said outer surface of the topsheet, wherein said Immobilizing 
agent has a melting point of at least about 35°C {see claim 1; col. 19, lines 
50-56); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 1 9, lines 50-56); 

• the petrolatum emollient of instant claim 10 (see claim 3); 
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• the mineral oil emollient of instant claim 1 1 (see claim 4); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 50-56). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hira.o, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 

4. Claims 1, 2. 10. 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 6,586,652). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1, said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 
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(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35°C (see claim 1 ; col. 19, lines 
26-33); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 26-33) 

• the petrolatum emollient of instant claim 10 (see claim 3); 

• the mineral oil emollient of instant claim 1 1 (see claim 4); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 26-33). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
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Robie, 187 F.2d 150. 152, 88 USPQ478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 

* 

5. Claims 1, 2. 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 5,635,191). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20''C, wherein , said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
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agent has a melting point of at least about 35°C {see claim 1; col. 19, lines 
19-28); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 19-28) 

• the petrolatum emollient of instant claim 1 0 (see col. 1 , line 43); 

• the mineral oil emollient of instant claim 1 1 (see col. 1 , line 43); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 19-28). 

The limitation "feminine hygiene garment" has not been given patentable weight 

because the recitation occurs in the preamble. A preamble is generally not accorded 

any patentable weight where it merely recites the purpose of a process or the intended 

use of a structure, and where the body of the claim does not depend on the preamble 

for completeness but, instead, the process steps or structural limitations are able to 

stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 

Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 

garment" is deemed an intended use of a structure. 

* 

6. Claims 1, 2, 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 5,643,588). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 
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• the liquid pervious, hydrophilic topsheet joined to said backsheet of Instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alky! ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35°C (see claim 1; col. 19, lines 
34-41); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 34-41) 

• the petrolatum emollient of instant claim 10 (see claim 3); 

• the mineral oil emollient of instant claim 1 1 (see claim 4); and 

• the nonunifonn manner of instant claim 28 (see col. 19, lines 34-41). 
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The limitation "feminine hygiene garment" has not been given patentable weight 

because the recitation occurs in the preamble. A preamble is generally not accorded 

any patentable weight where it merely recites the purpose of a process or the intended 

use of a structure, and where the body of the claim does not depend on the preamble 

for completeness but, instead, the process steps or structural limitations are able to 

stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 

Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 

garment" is deemed an intended use of a structure. 

* 

7. Claims 1, 2, 10, 11. and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 5,607,760). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1 ); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1, said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
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comprising a member selected from ttie group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35°C (see claim 1; col. 19, lines 
22-29); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 1 9, lines 22-29) 

• the petrolatum emollient of instant claim 10 (see col. 1 , line 48); 

• the mineral oil emollient of instant claim 1 1 (see col. 1 , line 48); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 22-29). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is gerierally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 
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8. Claims 1, 2, 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 5,609,587). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35°C (see claim 1 ; col. 24, lines 
25-32); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 
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• the nonuniform manner of instant claim 2 {see col. 24, lines 25-32) 

• the petrolatum emollient of instant claim 10 {see col. 1 , line 48); 

• the mineral oil emollient of instant claim 1 1 (see col. 1 , line 48); and 

• the nonuniform manner of instant claim 28 (see col. 24, lines 25-32). 

The limitation "feminine hygiene garment" has not been given patentable weight 

because the recitation occurs in the preamble. A preamble is generally not accorded 

any patentable weight where it merely recites the purpose of a process or the intended 

use of a structure, and where the body of the claim does not depend on the preamble 

for completeness but, instead, the process steps or structural limitations are able to 

stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 

Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 

garment" is deemed an intended use of a structure. 

* 

9. Claims 1, 2, 10. 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 5,968.025). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 {see claim 1); 

• the liquid pervious, hydrophilic topsheet joined to said backsheet of instant 
claim 1, said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonuniformly applied lotion 
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coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
agent has a melting point of at least about 35°C (see claim 1; col. 19, lines 
57-65); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 57-65) 

• the petrolatum emollient of instant claim 10 (see claim 4); 

• the mineral oil emollient of instant claim 1 1 (see claim 5); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 57-65). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
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stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v. 
Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 

10. Claims 1, 2, 10, 11, and 28 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Roe (U.S. Patent No. 6,825,393). 
Roe discloses an article comprising: 

• the liquid impervious backsheet of instant claim 1 (see claim 1); 

• the liquid pervious, hydrophillc topsheet joined to said backsheet of instant 
claim 1 , said topsheet having an inner surface oriented toward the interior of 
said article and an outer surface oriented toward the skin of the wearer when 
said article is being worn, wherein at least a portion of said topsheet outer 
surface comprises an effective amount of a nonunifomnly applied lotion 
coating which is semi-solid or solid at 20°C and which is partially transferable 
to the wearer's skin, said lotion coating comprising: 

(i) from about 10 to about 95% of a substantially water free emollient 
having a plastic or fluid consistency at 20°C, wherein said emollient 
comprising a member selected from the group consisting of petroleum- 
based emollients, fatty acid ester emollients, alkyi ethoxylate emollients, 
and mixtures thereof; 

(ii) from about 5 to about 90% of an agent capable of immobilizing said 
emollient on said outer surface of the topsheet, wherein said immobilizing 
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agent has a melting point of at least about 35°C (see claim 1; col. 19, lines 
44-51); 

• the absorbent core positioned between said topsheet and said backsheet of 
instant claim 1 (see claim 1); 

• the nonuniform manner of instant claim 2 (see col. 19, lines 44-51) 

• the petrolatum emollient of instant claim 10 (see claim 3); 

• the mineral oil emollient of instant claim 1 1 (see claim 4); and 

• the nonuniform manner of instant claim 28 (see col. 19, lines 44-51). 

The limitation "feminine hygiene garment" has not been given patentable weight 
because the recitation occurs in the preamble. A preamble is generally not accorded 
any patentable weight where it merely recites the purpose of a process or the intended 
use of a structure, and where the body of the claim does not depend on the preamble 
for completeness but, instead, the process steps or structural limitations are able to 
stand alone. See In re Hirao, 535 F.2d 67, 190 USPQ 15 (CCPA 1976) and Kropa v, 
Robie, 187 F.2d 150. 152, 88 USPQ 478, 481 (CCPA 1951). Here, "feminine hygiene 
garment" is deemed an intended use of a structure. 

* * * * -k 

Double Patenting 

Statutory 

A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
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Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

1. Claim 1 is rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claim 10 of prior U.S. Patent No. 6,861,571. This is a double patenting rejection. 

* 

2. Claims 1, 8, 10, and 11 are rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 9, 3, and 4 of prior U.S. Patent No. 6,426,444. This is a 
double patenting rejection. 

3. Claims 1, 10, and 11 rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 1, 3, and 4 of prior U.S. Patent No. 6,118,041. This is a 
double patenting rejection. 

* 

4. Claims 1, 10, and 11 are rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 1, 3, and 4 of prior U.S. Patent No. 6,586,652. This is a 
double patenting rejection. 

* 

5. Claim 1 is rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claim 1 of prior U.S. Patent No. 5,635,191. This is a double patenting rejection. 
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6. Claims 1, 10, and 11 are rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 1, 3, and 4 of prior U.S. Patent No. 5,643,588. This is a 
double patenting rejection. 

7. Claim 1 is rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claim 1 of prior U.S. Patent No. 5,607,760. This is a double patenting rejection. 

* 

8. Claim 1 is rejected under 35 U.S.C. 101 as claiming the same invention as that of 
claim 1 of prior U.S. Patent No. 5,609,587. This is a double patenting rejection. 

9. Claims 1, 10, and 11 are rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 1, 4, and 5 of prior U.S. Patent No. 5,968,025. This is a 
double patenting rejection. 

* 

10. Claims 1, 10, and 11 are rejected under 35 U.S.C. 101 as claiming the same 
invention as that of claims 1 , 3, and 4 of prior U.S. Patent No. 6,825,393. This is a 
double patenting rejection. 

* 

11. Claims 1, 10, and 11 are provisionally rejected under 35 U.S.C. 101 as claiming 
the same invention as that of claims 1, 4, and 5 of copending Application No. 
10/262,036. This is a provisional double patenting rejection since the conflicting claims 
have not in fact been patented. 
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12. Claims 1, 2, 8, 10, 11, and 28-31 are provisionally rejected under 35 U.S.C. 101 
as claiming the same invention as that of claims 1, 2, 8, 10, 11, and 28-31 of copending 
Application No. 10/769,439. This is a provisional double patenting rejection since the 
conflicting claims have not in fact been patented. 



Nonstatutory 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Omum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, All 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
temriinal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



1 . Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-29 of U.S. Patent No. 6,118,041 
(U.S. '041). Although the conflicting claims are not identical, they are not patentably 



distinct from each other because U.S. '041 claims an article comprised of: (a) a 
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hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. See 

claim 1 . One of ordinary skill in the art at the time of the invention would have expected 

a similar article from the instant claims, given the claims of U.S. '041, since diapers and 

feminine hygiene garments are considered structural and functional equivalents in the 

art (see discussion above). Thus, the instant claims for a feminine hygiene garment 

would have been obvious given the claims of U.S. '041. 

* 

2. Claims 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-20 of U.S. Patent No. 6,426,444 
(U.S. '444). Although the conflicting claims are not identical, they are not patentably 
distinct from each other because U.S. '444 claims an article comprised of: (a) a 
hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. See 
claim 9. One of ordinary skill in the art at the time of the invention would have expected 
a similar article from the instant claims, given the claims of U.S. '444. Thus, the instant 
claims for a feminine hygiene garment would have been obvious given the claims of 
U.S. '444. 

* 

3. Claims 8, and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-24 of U.S. Patent No. 6,586,652 
(U.S. '652). Although the conflicting claims are not identical, they are not patentably 
distinct from each other because U.S. '652 claims an article comprised of: (a) a 
hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. See 
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claim 1 . One of ordinary skill in the art at the time of the. invention would have expected 
a similar article from the instant claims, given the claims of U.S. '652. Thus, the instant 
claims for a feminine hygiene garment would have been obvious given the claims of 
U.S. '652. 

4. Claim 8 is rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claims 1-21 of U.S. Patent No. 6,861,571 (U.S. 
'571). Although the conflicting claims are not identical, they are not patentably distinct 
from each other because U.S. '571 claims an article comprised of: (a) a hydrophilic 
topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. See claim 1 . 
One of ordinary skill in the art at the time of the invention would have expected a similar 
article from the instant claims, given the claims of U.S. '571 . Thus, the instant claims for 
a feminine hygiene garment would have been obvious given the claims of U.S. '571. 

5. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness- 
type double patenting as being unpatentable over claims 1-22 of U.S. Patent No. 
5,635,191 (U.S. '191). Although the conflicting claims are not identical, they are not 
patentably distinct from each other because U.S. '191 claims an article comprised of: (a) 
a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. 
See claim 1. One of ordinary skill in the art at the time of the invention would have 
expected a similar article from the instant claims, given the claims of U.S. '191, since 
diapers and feminine hygiene garments are considered structural and functional 
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equivalents in the art (see discussion above). Thus, the instant claims for a feminine 

hygiene garment would have been obvious given the claims of U.S. '191 . 

* 

6. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-24 of U.S. Patent No. U.S. Patent 
No. 5,643,588 (U.S. '588). Although the conflicting claims are not identical, they are 
not patentably distinct from each other because U.S. '588 claims an article comprised 
of: (a) a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent 
core. See claim 1. One of ordinary skill in the art at the time of the invention would 
have expected a similar article from the instant claims, given the claims of U.S. '588, 
since diapers and feminine hygiene garments are considered structural and functional 
equivalents in the art (see discussion above). Thus, the instant claims for a feminine 
hygiene garment would have been obvious given the claims of U.S. '588. 

7. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-16 of U.S. Patent No. 5,607,760 
(U.S. '760). Although the conflicting claims are not identical, they are not patentably 
distinct from each other because U.S. '760 claims a disposable article comprised of: (a) 
a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. 
See claim 1 . One of ordinary skill in the art at the time of the invention would have 
expected a similar article from the instant claims, given the claims of U.S. '760. Thus, 
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the instant claims for a feminine hygiene garment would have been obvious given the 
claims of U.S. '760. 

8. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-25 of U.S. Patent No. 5,609.587 
(U.S. '587). Although the conflicting claims are not identical, they are not patentably 
distinct from each other because U.S. '587 claims a disposable article comprised of: (a) 
a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. 
See claim 1 . One of ordinary skill in the art at the time of the invention would have 
expected a similar article from the instant claims, given the claims of U.S. '587. Thus, 
the instant claims for a feminine hygiene garment would have been obvious given the 
claimsof U.S. '587. 

* 

9. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-25 of U.S. Patent No. 5,968,025 
(U.S. *025). Although the conflicting claims are not identical, they are not patentably. 
distinct from each other because U.S. '025 claims an absorbent article comprised of: (a) 
a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. 
See claim 1. One of ordinary skill in the art at the time of the invention would have 
expected a similar article from the instant claims, given the claims of U.S. '025. Thus, 
the instant claims for a feminine hygiene garment would have been obvious given the 
claims of U.S. '025. 
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* 

10. Claims 8 and 29-31 are rejected on the ground of nonstatutory obviousness-type 
double patenting as being unpatentable over claims 1-18 of U.S. Patent No. 6,825,393 
(U.S. '393). Although the conflicting claims are not identical, they are not patentably 
distinct from each other because U.S. '393 claims an absorbent article comprised of: (a) 
a hydrophilic topsheet coated with lotion; (b) a backsheet; and (c) an absorbent core. 
See claim 1. One of ordinary skill in the art at the time of the invention would have 
expected a similar article from the instant claims, given the claims of U.S. '393. Thus, 
the instant claims for a feminine hygiene garment would have been obvious given the 
claims of U.S. '393. 

* 

11. Claims 8 and 29-31 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-22 of 
copending Application No. 10/262,036 ('036). Although the conflicting claims are not 
identical, they are not patentably distinct from each other because U.S. '036 claims an 
absorbent article comprised of: (a) a hydrophilic topsheet coated with lotion; (b) a 
backsheet; and (c) an absorbent core. See claim 1. One of ordinary skill in the art at 
the time of the invention would have expected a similar article from the instant claims, 
given the claims of U.S. '036. Thus, the instant claims for a feminine hygiene garment 
would have been obvious given the claims of U.S. '036. This is a provisional 
obviousness-type double patenting rejection because the conflicting claims have not in 
fact been patented. 
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* 

12. Claims 1, 2, 8, 10, 11, and 28-31 are provisionally rejected on the ground of 
nonstatutory obviousness-type double patenting as being unpatentable overclaims 1-12 
of copending Application No. 11/300,715 (715). Although the conflicting claims are not 
identical, they are not patentably distinct from each other because U.S. 715 claims an 
absorbent article comprised of: (a) a topsheet coated with lotion; (b) a backsheet; and 
(c) an absorbent core. See claim 1. One of ordinary skill in the art at the time of the 
invention would have expected a similar article from the instant claims, given the claims 
of U.S. 715. Thus, the instant claims for a feminine hygiene garment would have been 
obvious given the claims of U.S. 715. This is a provisional obviousness-type double 
patenting rejection because the conflicting claims have not in fact been patented. 

★ 

Correspondence 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Hasan S. Ahmed whose telephone number is 571-272- 
4792. The examiner can normally be reached on 9am - 5:30pm: 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Michael P. Woodward can be reached on 571-272-8373. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published 
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applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




